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RECENT CASES 

Appeal and Error — Disposition of Cause — Rendition of Judgment. 
—Weeks v. C. & O. Rv. Co., 69 S. E., 805 (W. V a.). —Held, that when in 
an action for personal injury this court finds that the evidence shows the 
plaintiff guilty of contributory negligence, and sets aside a verdict for him, 
if it clearly appears to this court that the plaintiff cannot, in fair proba- 
bility, upon a new trial, show a case for recovery, and that no injustice 
will be done by refusing a new trial, the case will not be remanded for a 
new trial, and judgment will be rendered for the defendant. 

While it is true, that an appellate court cannot, in rendering its deci- 
sion, invade the province of the jury, Muldoon v. Pitt et al. t 54 N. Y., 269, 
yet such court, on reversing the judgment, will sometimes render final 
judgment where it manifestly appears that the ends of justice would not 
be promoted by remanding the cause for a new trial. Emery & Gault v. 
Owings, 6 Gill (Md.), 191; Vandyke v. Vandyke, 11 N. J. L., 478; Jones 
v. Telegraph Co., 101 Tenn., 442. As for instance, where there is nothing 
on which to ground further proceedings. Vose v. Gratty, 66 111. App., 
472 ; Stein v. Stein, 44 111. App., 107. It is the general rule that, where the 
facts of a case have been determined and are not in dispute, and the 
only error lies in the application of the law, the appellate court, on re- 
versing the judgment, need not remand the case for a new trial, but may 
itself render the proper judgment, or direct the lower court to render it. 
Douglas v. Anderson, 32 Kan., 330; Brown v. O. & M. Ry. Co., 138 Ind., 
648. Where on appeal of an action for negligently causing death, de- 
cedent is held guilty of contributory negligence, as a matter of law, and 
no other theory appears from the pleadings, and evidence upon which the 
defendant can be held liable, the appellate court should render judgment 
for the defendant, though its brief merely asks that the cause be remanded 
for another trial. Gulf C. & S. F. Ry. Co, v. Matthews, 74 S. W., 803 
(32 Tex. Civ. App., 137). In order to justify an intermediate court in 
rendering final judgment on a reversal, it is not sufficient that it is im- 
probable that the defeated party can succeed on a new trial, but it must 
appear that he certainly cannot. Howells v. Hettrick, 160 N. Y., 308. 

Bonds — Signature — Sufficiency. — Cunningham v. Hawkins, 128 
N. W., 223 (Mich.). — Held, that because the obligors on a bond signed it 
on the back and under the form for a property justification, instead of at 
the bottom of the bond proper, it does not affect their liability. 

The authorities seem to be in accord with the principal case, holding 
that the manner and form in which an obligor signs a bond is immaterial. 
Hinsaman v. Hinsaman, 7 Jones L. (N. Car.), 510; Argenbright v. Camp- 
bell, 3 H. & M. (Va.), 144. Thus, where the obligor signs in the place 
intended for the signature of a witness, parol evidence may be introduced 
to show the mistake and bind him. Richardson v. Boynton, 12 Allen 
(Mass.), 138. And a bond signed and sealed before the condition, but 
immediately after the penal clause, is binding. Fournier v. Cyr, 64 Me., 
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32; Read v. Drake, 7 Wend. (N. Y.), 345. Furthermore, it is not necessary 
that the signature should be made by the obligor in person, if he acknowl- 
edges the instrument. Rhode v. Louthain, 8 Blackf. (Ind.), 413; Hill v. 
Scales, 7 Yerg. (Tenn.), 410. And a bond may be executed by an agent, 
his authority being under seal. Ingraham v. Edwards, 64 111., 526. But 
where a statute requires the instrument to be subscribed, there cannot be 
a valid execution of a bond as to one whose name appears in the body of 
the instrument only, even if the name was written there by himself. 
Wild Cat Branch v. Ball, 45 Ind., 213. 

Carriers — Limitations as to Value — Validity. — Central of Georgia 
Ry. Co. v. Butler M. & G. Co., 68 S. E., 77s (Ga.).— Held, that while a 
common carrier may make a contract of affreightment embracing an actual 
and bona fide agreement as to the value of the property accepted for 
transportation, a mere general limitation as to the value, expressed in a 
bill of lading, which is clearly nothing more than an arbitrary preadjust- 
ment of the measure of damages in case of loss, will not, in any case, 
exempt a carrier from liability for the true value of a shipment lost or 
destroyed by the negligence of the carrier. 

A contract between a carrier and shipper, agreeing as to value of 
goods and fixing price accordingly, is a lawful contract, if fairly entered 
into. Hart v. Pennsylvania Ry. Co., 112 U. S., 331; Graves v. Railroad, 
137 Mass., 33. However, the weight of authority in this country is in favor 
of excluding negligence as an element of contract, against which good 
morals and public policy forbid them to contract. Hutchinson on Car- 
riers, pp. 211, 212. ///. Cent. Ry. v. Merrison, 19 111., 136; Mynaro v. 
Railroad, 71 N. Y., 180. But the same reasons which forbid that a com- 
mon carrier should even by express agreement be absolved from liability 
for its own negligence, stands also in the way of an arbitrary preadjust- 
ment of the measure of damages, where the carrier is partially relieved 
from such liability. Meulton v. Railroad, 31 Minn., 85. For this is but a 
general limitation as to the true value of the goods, and is invalid. Rail- 
road v. Chapman, 133 111., 96. And it was held that where both parties, 
knowing the actual value of the goods, arbitrarily inserted in a bill of 
lading, a less sum, grossly disproportionate to the real value, for the 
purpose of limiting the liability of the carrier from the consequences of its 
own negligence, the principle which relieves the carrier from liability for 
more than fixed value did not apply. Railroad v. Keener, 93 Ga., 810; 
A lair v. N. P. Ry. Co., 53 Minn., 160. 

Contracts — Offer — Acceptance. — Postal Tel. Cable Co. v. Louis- 
ville Cotton Seed Oil Co., 131 S. W., 277 (Ky.).— Held, that where an 
acceptance of an offer is made by post or telegraph, as indicated by the 
offerer, the contract is complete on the mailing of a letter or on sending a 
telegram; and it is immaterial that through mistake of the post office or 
the telegraph company the answer is delayed or lost. 

The authorities are in accord with the principal case, holding that a 
contract is complete on the mailing or telegraphing of an acceptance of 



